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T

he Framers of the United States
Constitution considered the right
to keep and bear arms so important that the second amendment to the
Bill of Rights guarantees, "A well regulated Militia, being necessary to the
security of a free State, the right of the
people to keep and bear Arms, shall not
be infringed."
It is well known that gun control is a
vehemently debated political issue. It is
also well known that a guarantee in the
Bill of Rights "was not intended to provide merely for the exigencies of a few
years, but was to endure through a long
lapse of ages .... "! Following a brieflook
at the history of the second amendment,
the current relevancy of this guarantee,
as well as its application to the states,
will be demonstrated.

Development of the Right
Recent commentary has revealed that
the right to keep and bear arms was an
important right at common law. 2 Nevertheless, it should be noted that "in Eng32-The Law Forum/Fall, 1984

land the authority of the Parliament runs
without limits, and rises above control.. ..
[T]here is no written constitution .... In
America the case is widely different:
Every State in the Union has its constitution reduced to written exactitude and
precision.... [T]he Constitution is the
sum of the political system, around
which all Legislative, Executive and Judicial bodies must revolve."3
The state conventions ratifying the
United States Constitution were faced
with deciding whether a Bill of Rights
was necessary. The Antifederalists demanded a Bill of Rights and proposed
186 amendments. 4 "The Constitution
was ratified in the belief, and only because of the belief, encouraged by its
leading advocates, that, immediately
upon the organization of the Government of the Union, articles of amendment would be submitted to the people,
recognizing those essential rights of life,
liberty, and property .... "5
The Framers could not enumerate all
the specific rights they enjoyed and

wished to protect because the Constitution could not take on the prolixity of a
legal code. Only its great outlines should
be marked. The Bill of Rights is the condensed progeny of the ideas enunciated
in the cumbersome 186 proposals. To
carry out its spirit, liberal construction
is required. 6
To understand the scope and meaning
of the right to keep and bear arms, it is
necessary to review proposals on arms in
the state conventions for they serve as
the roots of the second amendment. A
minority in the Pennsylvania convention
proposed the following:
That the people have a right to
bear arms for the defence of themselves and their own State, or the
United States, or for the purpose
of killing game; and no law shall be
passed for disarming the people or
any of them, unless for crimes
committed, or real danger of public injury from individuals; and as
standing armies in the time of
continued on page 30
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peace are dangerous to liberty,
they ought not to be kept up; and
that the military shall be kept un~
der strict subordination to and be
governed by the civil power.?
The minority proposal in Massachusetts
included a guarantee "that the said Con~
stitution be never construed to authorize
Congress ... to prevent the people of the
United States, who are peaceable citizens,
from keeping their own arms."8 The
New Hampshire majority proposed that
"Congress shall never disarm any citizen,
unless such as are or have been in Actual
Rebellion." Furthermore, New York's
majority proposed "That the people
have a right to keep and bear arms; that a
well regulated militia, including the
body of people capable of bearing arms,
is the proper, natural, and safe defence
of a free state." Virginia, North Carolina
and Rhode Island's proposals were
similar to that of New York. 9
The concise language of the second
amendment satisfies all of the proposal's
concerns on arms. The introductory
clause, ("A well regulated militia being
necessary to the security of a free state"),
contains precatory language and without
the people being able to keep and bear
arms that precatory language's goal
would be unattainable. The command~
ing language of the main clause, ("the
right of the people to keep and bear arms
shall not be infringed"), is broad enough
to prevent the infringement of traditional
uses of arms, including self~defense. The
idea that the main clause was not meant
to be restricted to a military purpose is
supported by the Senate's defeat of an
attempt to insert "for the common de~
fense" at the end of the word "arms" in
the second amendment. lo
Recently a historian noted, "But ad~
vocates of the control of firearms should
not argue that the Second Amendment
did not intend for Americans of the late
eighteenth century to possess arms for
their own personal defense, for the de~
fense of their states and their nation, and
for the purpose of keeping their rulers
sensitive to the rights of the people."ll
The arms which may be kept for those
purposes are such as are commonly kept
by the people. Colonial militia statutes
reveal that "arms" included firearms
fired from the shoulder and pistols. 12
When British General Gage ordered
Bostonians to surrender their arms, the
surrendered arms included 1,778 mus~
kets and 634 pistols. 13 However, wea~
pons such as "cannon or other heavy
30-The Law Forum/Fall, 1984

ordinance not kept by militiamen or pri~
vate citizens" and "[m]odern weapons
used exclusively by the military" were
outside the protected boundary because
they were not "commonly possessed by
individuals. "14

Current Relevancy
A. There is no social interest in pre~
serving the lives and well~being of vio~
lent criminal aggressors at the cost of
their victims. The only defensible pos~
ture that society can adopt is one that
will guarantee the right to have and use
arms commonly kept by the people to
protect one's person, family, and home
from violent, felonious aggression.
Keeping arms in the home is the core
element of the constitutional right to
arms since history shows that the de~
fense of home has been the most favored
branch of self~defense from the earliest

The twin hallmarks of
traditional liberal
thought are trust in the
people and doubt in the
government.

times.
Indeed, the practical aspects of this
right should be kept in mind, for neither
the government nor its law enforcement
officers owe a duty to protect the indivi~
dual citizen or prevent crime. This prin~
ciple was stated thusly, "there is no con~
stitutional right to be protected by the
state against being murdered by crimin~
als or madmen." 15
"Private citizens inevitably play an
important role in controlling crime. By
limiting their exposure to risk, investing
in locks and guns, ... private citizens af~
fect the overall level of crime, and the
distribution of the benefits and burdens
of policing." We should not "forgetthat
private policing was the only form of
policing for centuries .... " Those who
think of private enforcement as evidence
of "dangerous vigilantes forget the value
of private crime~control efforts, and the
crucial difference between vigilantes and
responsible citizens playing their tradi~
tional role in crime control." The legiti~
mate role of private citizens is to "limit
their functions to deterrence and, occa~

sionally, apprehension; they neither
judge guilt nor mete out punishment."16
B. The militia is a relevant force even
in the nuclear age. The avoidance of a
protracted war of attrition in a people's
homeland is a consideration of every
military strategist. The lessons of Cen~
tral America, Africa, and Afghanistan il~
lustrate the limitations of push button
warfare.
The militia has been defined as "all
citizens capable of bearing arms," and it
is not restricted to the organized national
guard. 17 During World War II, the
Maryland National Guard was activated
by the national government for overseas
service. Maryland Governor Herbert R.
O'Conor called on:
[E]very able~bodied man to assist
in protecting his home and his
community against enemy activi~
ties. The militia will be organized
under our State Law, and the men
who enlist at this time of our grave
emergency will be known as the
'Maryland Minute Men' .... [T]he
United States Army cannot be ex~
pected to furnish sufficient arms ....
Hence, the volunteers, for the
most part, will be expected to fur~
nish their own weapons. For this
reason, gunners (of whom there
are 60,000 licensed in Maryland),
members of Rod and Gun Clubs,
of Trap Shooting and similar or~
ganizations, will be expected to
constitute a part of this new
military organization. 18
No doubt, the fear of invasion was very
real at a time when Nazi submarines were
sinking American ships off the Atlantic.
C. The twin hallmarks of traditional
liberal thought are trust in the people
and doubt in the government. The late
Senator Hubert Humphrey echoed this
view when he stated, "The right of citi~
zens to bear arms is just one more
guarantee against arbitrary government,
one more safeguard against the tyranny
which now appears remote in America,
but which historically has proved to be
always possible." It has been noted in
the same vein that:
A general may have pipe dreams of
a sudden and peaceful takeover
and a nation moving confidently
forward, united under his direc~
tion. But the realistic general will
remember the actual fruits of civil
war~shattered cities like Hue,
Beirut, and Belfast, devastated
countrysides like the Mekong
Delta, Cypress, and southern
Lebanon. Is that what he wants for
San Francisco, Milwaukee, and

Philadelphia; for the San Joaquin
Valley, Iowa, and Mississippi?
However, some generals may des~
pise the country's current civilian
leadership and policies, most will
be realisitic enough to recognize
that the situation would be far
worse with the country wracked
by the civil war that would in~
evitably follow a military take~
over. Even if a general is certain
that he could eventually win such a
civil war, he must also evaluate its
effect in leaving the country vul~
nerable to foreign invasion. 19

Regulation
The Framers were cognizant of crime.
This is revealed in the proposals on arms
of Pennsylvania ("unless for crimes
committed, or real danger of public in~
jury from individuals"), Massachusetts

While misconduct with
arms is obviously not
protected by the
Constitution,
the lawful use of arms
falls under the
Constitutional
umbrella.
("who are peaceable citizens"), and New
Hampshire ("unless such as are or have
been in Actual Rebellion"). Hence, the
mentally deficient, felons, and infants
may be constitutionally excluded from
the enjoyment of this right. While mis~
conduct with arms is obviously not pro~
tected by the constitution, the lawful use
of arms falls under the constitutional
umbrella. Thus, this right guarantees the
use of arms in a rude, angry, or threaten~
ing manner without fear of successful
prosecution when a person's body or
home is feloniously attacked. However,
a person steps out from under the pro~
tection of the constitution when without
lawful justification he or she becomes an
armed aggressor.

Application to the States
The constitutions of 39 states guaran~
tee a right to arms. The Framers of the
fourteenth amendment intended that
the second amendment apply to the
states, for they specifically cited the right
to keep arms in condemning efforts to
disarm freedom. Even prior to the

adoption of the fourteenth amendment,
many believed that the second amend~
ment also protected the people against
state infringement. Thus, the Maryland
convention of 1867 decided not to add
to its Bill of Rights a guarantee that
"Every citizen has the right to bear arms
in defense of himself and the State" be~
cause the second amendment was
deemed "amply sufficient."2o

Conclusion
Gun prohibition, like the exclusion of
all persons of Japanese ancestry from
designated West Coast areas during
World War II, the "separate but equal"
doctrine, and efforts to avoid the exclu~
sionary rule, is merely another effort to
tailor the law to the perceived needs of
the moment and thereby reduces a con~
stitutional guarantee into an intangible
abstraction.

West Virginia Supreme Court Chief
Justice Richard Neely wrote, "Lawyers,
certainly, who take seriously recent U.S.
Supreme Court historical scholarship as
applied to the Constitution also pro~
bably believe in the Tooth Fairy and the
Easter Bunny. "21 While some courts
even sidestep history, as does a two to
one decision upholding a complete pis~
tol ban with the puzzling comment that
"the debate surrounding the adoption of
the second and fourteenth amendments ...
has no relevance on the resolution of the
controversy before US,"22 other courts
have been mindful of the intent of the
Framers. Thus, in striking down an arms
statute a court noted:
Weare not unmindful that there is
current controversy over the wis~
dom of a right to bear arms, and
that the original motivations for
such a provision might not seem
compelling if debated as a new
issue. Our task, however, in con~
struing a constitutional provision
is to respect the principles given
the status of constitutional guaran~
tees and limitations by the drafters;
it is not to abandon these prin~
ciples when this fits the needs of
the moment.23
Finally, the right to keep and bear
arms is not merely a second~class right.
Its location in the Bill of Rights is evi~
dence that the Framers felt it belonged in
the catalog of indispensable freedoms. If
this is too burdensome, article V of the
Constitution contains the appropriate
mechanism for change. W
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S.A.H.'s Lifesaving Coronary Projects
Sinai Hospital
Save-A-Heart's initial goal was to establish a much
needed catheterization lab at Sinai Hospital where this
service could be made readily available to heart patients in the community. In 1977, the Foundation's
dream became reality with the dedication of its
$750,000 Cardiac Catheterization Center at Sinai.
Equipped with the latest diagnostic tools and equipment, it is one of the finest in the country. With this
accomplished, Save-A-Heart, while continually adding
new equipment to the Center, went on to establish other
vital coronary projects throughout Metropolitan
Baltimore.

monitoring equipment, as well as other heartsaving
devices, not only to the coronary wing, but to the
hospital's Emergency Room. There is always a need for
additional furnishings and equipment in the SAH
Wing at Baltimore County General.

Pikesville Volunteer Fire Company

Two emergency Telemetry ambulances have been
donated by the Save-A-Heart Foundation, in conjunction with the Covenant Guild, at a combined cost of
over $100,000. The first, purchased in 1977, has since
been replaced by a more advanced model, which has
been on the streets since 1983. Also, for the new ambulance, the Foundation purchased a Thumper, which
North Charles General Hospital
is a mechanical CPR device and other equipment. On
Save-A-Heart's $100,000 gift to the newly expanded the rescue scene in Pikesville and surrounding areas,
20-bed coronary care and intensive care units at North look for the new SAH ambulance.
Charles General Hospital provided the newest, most
modern telemetry and monitoring equipment. Con- Liberty Road Volunteer Fire Company
stant bedside surveillance, via this vital equipment, On February 4, 1984, Save-A-Heart Foundation
makes it possible to help save many hearts at North joined the Liberty Road Volunteer Fire Company in
Charles General Hospital. While the expanding ICU! dedicating the company's brand new 1984SAH Road
CCU was dedicated in 1982, Save-A-Heart continues Rescue Ambulance. Made possible through Save-Aits work on behalf of the hospital's coronary needs. Heart's contribution of $33,000, the Foundation was
its major benefactor. Advanced life support systems,
Provident Hospital
direct hospital telemetry and other vital systems and
Recently, Save-A-Heart presented its latest "heart- equipment make this vehicle a (flifesaver" throughout
saver" to Provident Hospital; a $25,000 Echocardio- the Liberty Road Corridor.
graph Machine. Taking the echo image in two dimensions, this piece of equipment not only permits a more
precise cardiac diagnosis, but it increases the number

of disease entities that can be diagnosed by echocardiograms. A vital force in the fight against heart disease at Provident Hospital.

Baltimore County General Hospital
Save-A-Heart's 40-bed $875,000 Coronary Intensive
Care and Progressive Care Wing at Baltimore County
General Hospital, the largest project the Foundation
has ever undertaken, was completed in 1978. In addition to building and furnishing patient rooms in this
area, Save-A-Heart has contributed telemetry and
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Death at Sinai Hospital
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